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Advocate General Opinions on Tax Autonomy 
of European Regions: From the Basque  
Country Case (1999) to the Gibraltar Case 
(2011)
The author, in this article, explores the Advocate 
General Opinions in the Basque Country, Azores, 
UGT-Rioja and Gibraltar cases, with a focus on 
the issue of regional selectivity with respect 
to tax measures adopted by subnational 
authorities within Member States.

1.  Introduction

If there is a common element amongst the Opinions 
of Advocate General Saggio (1999),1 Advocate General 
Geelhoed (2005),2 Advocate General Kokott (2008)3 and 
Advocate General Jääskinen (2011),4 it is that all of them 
were delivered in cases regarding the complex and con-
troversial topic of territorial selectivity with respect to 
tax measures adopted by subnational authorities within 
Member States. AG Geelhoed’s and AG Kokott’s Opin-
ions, in the Azores (C-88/03)5 and UGT-Rioja (C-428/06 
to C-434/06)6 cases, respectively, were fully endorsed by 
the ECJ in the related decisions and constituted the start-
ing point of a new line of case law on this topic. At the 
time of writing this article, the decision in the Gibral-
tar cases (Cases C-106/09 P and C-107/09 P) had just 
been delivered.7 Advocate General Jääskinen had pro-
posed to the ECJ a completely independent non-binding 
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legal solution to the cases, which was rejected. However, 
with regard to the issue of regional selectivity, the line of 
reasoning in the Azores and UGT-Rioja cases was upheld.

This article outlines the criteria to be examined regard-
ing regional selectivity and State aid regulations in the 
Treaty on the Functioning of the European Union (2007)
(TFEU)8 as interpreted in the Opinions of the Advocates 
General and ECJ case law, the Commission’s approach 
to the issue, and the latest developments concerning the 
Gibraltar cases.

2.  The Starting Point: AG Saggio’s Opinion and 
the Basque Country Regime

On 1 July 1999, AG Saggio delivered his Opinion in 
the Basque Country cases (C-400/97, C-401/97 and 
C-402/97). The High Court of Justice of the Basque 
Country referred to the Court for a preliminary ruling the 
issue of the interpretation of articles 52 and 92 of the EC 
Treaty (now, articles 49 and 107 of the TFEU (2007)). The 
ECJ was asked to rule on the compatibility of certain pro-
vincial law provisions (Normas Forales)9 with these TFEU 
articles, adopted by the three provincial authorities that 
belong to the Autonomous Community of the Basque 
Country in Spain, which regulated emergency fiscal mea-
sures to aid investment and stimulate economic activity.

For the purposes of this article, the focus is on the second 
part of the reference, which relates to whether corpo-
rate tax measures to encourage investment adopted by a 
region within a Member State, such as those adopted by 
the Basque provincial authorities, are compatible with the 
State aid provisions of the TFEU.

In deciding whether or not the measures adopted by the 
Basque authorities fell within the concept of State aid 
referred to in the TFEU, AG Saggio focused his assess-
ment on three particular factors: (1) whether there was an 
appreciable advantage or benefit for companies obtained 
as a result of public measures; (2) whether the measures 
in question could be attributed to the Spanish State and 
(3) the selective nature of the State aid measures, in so far 

8. Treaty on the Functioning of the European Union of 13 December 2007, 
OJ C115 (2008), EU Law IBFD.

9. These include regulations that are high-ranking (i.e. have priority over 
all other regulations), are of a general nature and are enacted by the 
General Assemblies of the Historical Territories, provinces, of the Basque 
Country.
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as they were intended to favour certain undertakings or 
the production of certain goods.

The core of his analysis lies in the issue of regional speci-
ficity or selectivity.

AG Saggio held that there is no doubt that the measures 
adopted by the provincial authorities, by virtue of powers 
conferred by the Spanish legislation, constitute State aid 
in the form of fiscal advantages and are attributable to 
the state. Essentially, he concluded that foral10 fiscal laws 
should be considered selective State aid because they are 
applicable only in part of the territory of the Spanish state, 
the Basque Country, and they contain provisions that are 
more advantageous than the general regime applicable in 
the rest of Spain. Therefore, they meet the requirement of 
regional selectivity.

Regarding the first requirement, AG Saggio, following 
settled ECJ case law,11 readily concluded that the provin-
cial laws at issue constitute aid. He relied on the decision 
in Banco Exterior de España (C-387/92),12 wherein the 
ECJ stated that:

[…] a measure by which the public authorities grant to certain 
undertakings a tax exemption which, although not involving a 
transfer of State resources, places the persons to whom the tax 
exemption applies in a more favourable financial situation than 
other taxpayers constitutes State aid within the meaning of Art-
icle 92(1) of the Treaty.

From this sentence he concluded that the Normas Forales 
at issue constituted aid since they had the effect of miti-
gating the tax burden imposed on companies that fell 
within the scope of such laws.

With regard to whether or not measures adopted by 
regional authorities are attributable to the state, citing 
numerous ECJ decisions,13 he concluded that the fact that 
the aid is adopted or granted by regional authorities does 
not prevent it from being attributable to the state for the 
purpose of EU State aid provisions and, therefore, the 
laws at issue in this case fall within the scope of the State 
aid concept in the TFEU.

In reaching this conclusion, he referred to the ECJ deci-
sion in Germany v. Commission (248/84), where a system 
of aid set up by the Land of Nordrhein-Westfalen under 
a programme to improve the regional economic structure 
in favour of companies established in certain areas of its 
territory was attributed to the German Federal Repub-
lic. In assessing the legality of the Commission Decision, 
which found the regional aid programme to be incompat-
ible with the common market, the ECJ stated first that:

[…] the fact that the aid programme was adopted by a State in a 
federation or by a regional authority, and not by the federal or 
central power, does not prevent the application of Article 92(1) 

10. Foral fiscal laws belong to a group of public and political rights that are 
constitutionally protected and that, for historical reasons, the Historical 
Territories of the Basque Country benefit from.

11. ES: ECJ, 3 June 2010, Case C-387/92, Banco Exterior de España; IT: ECJ, 19 
May 1999, Case C-6/97, Italy v. Commission; and DE: ECJ, 14 Oct. 1987, 
Case 248/84, Germany v. Commission.

12. Banco Exterior de España (C-387/92).
13. DE: ECJ, 14 Oct. 1987, Case 248/84, Germany v. Commission; BE:ECJ, 8 

Mar. 1988, Joined Cases 62/87 and 72/87, Glaverbel v. Commission; and 
IT: ECJ, 11 July 1984, Case 130/83, Commission v. Italy.

of the Treaty if the relevant conditions are satisfied. In fact, this 
provision, in referring to any aid granted by a Member State 
through State resources in any form whatsoever, is directed at all 
aid financed from public resources. It follows that aid granted by 
regional and local bodies of the Member States, whatever their 
status and description, must be scrutinised to determine whether 
it complies with Article 92 of the Treaty.14

The debate over regional selectivity and whether mea-
sures constitute State aid was discussed in paragraphs 32 
et seq. of the Opinion. As he points out, the focus of the 
analysis is on how to determine what is the general tax 
system of a state where tax powers are assigned not only 
to the central state but also to regional bodies. By defini-
tion, the general tax system is the system that is com-
monly applied to companies and, therefore, not subject to 
review at the EU level under the State aid rules but under 
other less rigorous provisions in the TFEU regarding har-
monization of tax laws. In his understanding, general pro-
visions of a legislative and regulatory nature are those 
applied generally within a particular Member State, while 
measures attributable to the state that favour certain eco-
nomic sectors or certain operators over others are to be 
regarded as “aid” within the meaning of article 92 of the 
EC Treaty (now, article 112 of the TFEU (2007)). At the 
same time, he admitted that, up to that time (1999) the 
ECJ case law had not identified, with any certainty, a crite-
rion of a general nature that could be used to clearly delin-
eate between the two concepts. In fact, he accurately cited 
ECJ case law that had essentially examined the element of 
specificity of a measure by reference to the beneficiaries 
of the aid: specific sectors, a particular company, or even 
companies situated in a particular region.15

Nevertheless, after admitting that there was no settled 
case law on the identification of the general tax system of 
a Member State, he held that the tax laws adopted by the 
General Assemblies16 did constitute State aid within the 
meaning of article 92 of the EC Treaty, and not general 
measures regarding economic policy. His exact words 
are as follows: 

These measures are selective in nature, whether one takes into 
consideration the recipients of the aid or whether one applies 
the criterion of the legislative measure as a derogation from the 
general system. They are intended exclusively for companies sit-
uated in a particular region of the Member State in question and 
constitute for them an advantage which companies intending to 
carry out similar economic operations in other areas in the same 
State cannot enjoy.17

The Advocate General proposed an analysis based 
on a comparison of the foral system with the Spanish 
common system but overlooked a crucial element, that 
is, the Spanish common system is not applicable in the 

14. Germany v. Commission (248/84).
15. IT: ECJ, 2 July 1974, Case 173/73, Italy v. Commission; NL: ECJ, 2 Feb. 

1988, Joined Cases 67/85, 68/85 and 70/85, Kwekerij Gebroeders van der 
Kooy BV and others v. Commission of the European Communities; and 
Germany v. Commission (248/84).

16. General Assemblies are the most democratic institutions for citizens 
to participate in in the Historical Territories, provinces, of the Basque 
Country. Being parliamentary assemblies, they approve laws relating to 
matters within their competence, i.e. taxation, and control and supervise 
the activity and performance of the Foral Deputation.

17. AG Opinion in the Basque Country cases (C-400/97, C-401-97 and 
C-402-97), at para. 35.
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Historical Territories, as the defendants and the Spanish 
government alleged, due to the particular allocation of 
competencies in matters of taxation between the central 
administration and the Basque Country, which stems 
from the Spanish constitutional framework and is imple-
mented by virtue of the Economic Agreement Law.18

AG Saggio held that there was specificity or selectivity, as 
the fiscal benefits were granted exclusively to companies 
that met the conditions required in the Normas Forales, 
in essence, companies that were resident, for tax pur-
poses, in the Basque Country. He also found that there 
was selectivity in the fact that the measure was an “excep-
tional” legislative measure in relation to the “general 
system”. However, the author believes he made a mistake 
in regard to either the concept or category when he con-
sidered that the tax system applicable in the territory of 
the Spanish State (outside the Historical Territories) is the 
general system. It could be argued, instead, that it is just 
the system applicable in the biggest part of the Spanish 
territory and to most taxpayers in Spain.

In response to the arguments jointly put forth by the 
defendants in the main proceedings and the Spanish state, 
that: (1) the factors used to assign tax competence either 
to the Historical Territories or to the Spanish state are 
no different from those used to distribute competencies 
between sovereign authorities of two Member States and 
(2) differences between sovereign systems cannot consti-
tute State aid for the purpose of article 91 of the EC Treaty 
(instead any distortions caused to the market should be 
resolved through the adoption of measures to harmonize 
national laws), AG Saggio answered that the presumed 
tax sovereignty:

[…] is merely a matter of form, which is not sufficient to jus-
tify the preferential treatment reserved to companies which fall 
within the scope of the provincial laws. If this were not the case, 
the State could easily avoid the application, in part of its own 
territory, of provisions of Community law on State aid simply 
by making changes to the internal allocation of competence on 
certain matters, thus raising the “general” nature, for that terri-
tory, of the measure in question.19

As will be discussed in sections 3. and 5., the Commission 
later referred to AG Saggio’s Opinion to support its Deci-
sions in the Azores and Gibraltar cases.

From the author’s point of view, AG Saggio’s approach 
to this question is somewhat superficial. It is difficult to 
believe that any Member State would fragment its tax 
system into several distinct systems for the sole purpose 
of being able to argue the general nature of the measures. 
It also seems unlikely that a state could “easily” change its 
constitutional framework, as the Advocate General sug-
gests.

In addition, AG Saggio adds that the arguments in favour 
of the general nature of the Basque measures would be 
difficult to justify in view of ECJ case law, in particular, 

18. ES: Economic Agreement Law, Ley 12/2002, de 23 de mayo, por la que se 
aprueba el Concierto Económico con la Comunidad Autónoma del País 
Vasco (BOE 24 May 2002).

19. AG Opinion in the Basque Country cases (C-400/97, C-401/97 and 
C-402/97), at para. 37.

the Republic of Italy v. Commission (Region of Sicily) (Case 
173/73),20 which provides that:

[…] all the measures which involve a competitive advantage 
limited to companies which invest in a particular area of the 
Member State are attributable to the State in question and cannot 
therefore, by definition, in the scheme of the fiscal system of the 
State, be understood as measures of a general nature. 

However, in regard to the Basque Country, the issue is 
not the distribution of competence within a single tax 
system but the existence of different systems, as the ECJ 
confirmed years later in the UGT-Rioja case, which is ad-
dressed in section 4.

The ECJ never decided this case and, therefore, the 
Opinion was never taken into account by the Court. By 
an order of 16 February 2000, the President of the ECJ 
decided to withdraw the cases from the Court register. On 
8 February 2000, the High Court of the Basque Country 
informed the ECJ, in writing, that the preliminary ruling, 
referred by a writ of 30 July 1997, was being withdrawn.

As will be seen, AG Geelhoed’s Opinion in Azores in 2005 
fully abandoned the legal reasoning introduced by AG 
Saggio and led to a new line of reasoning in regard to the 
assessment of regional selectivity.

3.  The New Line of Reasoning: AG Geelhoed and 
the Azores Case

This case concerns the annulment of Commission Deci-
sion 2003/442/EC,21 which found that reductions in the 
IRC rate for taxpayers domiciled in the Portuguese auton-
omous region of the Azores, insofar as they applied to the 
financial sector, constituted State aid that was incompat-
ible with article 87(3)(a) of the EC Treaty (now, article 
107(3)(a) of the TFEU) (i.e. regional aid), as well as other 
exceptions provided for in the EC Treaty.

In its decision,22 the ECJ, following AG Geelhoed’s 
Opinion,23 stated that regional fiscal autonomy does not 
give rise to selectivity per se, thereby justifying the fiscal 
autonomy of regions within Europe.

Specifically, the ECJ held that:24

It is possible that an infra-State body enjoys a legal and factual 
status which makes it sufficiently autonomous in relation to the 
central government of a Member State, with the result that, by 
the measures it adopts, it is that body and not the central gov-
ernment which plays a fundamental role in the definition of the 
political and economic environment in which undertakings op-
erate. In such a case it is the area in which the infra-State body 
responsible for the measure exercises its powers, and not the 
country as a whole, that constitutes the relevant context for the 
assessment of whether a measure adopted by such a body favours 
certain undertakings in comparison with others in a comparable 
legal and factual situation, having regard to the objective pursued 
by the measure or the legal system concerned.

20. Italy v. Commission (173/73).
21. European Commission Decision 2003/442/EC of 11 December 2002 on 

the part of the scheme adapting the national tax system to the specific 
characteristics of the Autonomous Region of the Azores which concerns 
reductions in the rates of income and corporation tax, OJL 150 (2003), 
p. 52.

22. Azores (C-88/03).
23. AG Opinion in Azores (C-88/03).
24. Azores (C-88/03), at para.58.
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The Commission’s argument that such an analysis is rendered 
inadmissible by the wording of the Treaty and the well-estab-
lished case-law in that field cannot be accepted.

This ECJ’s approach to the territorial specificity crite-
rion in regard to State aid derives from AG Geelhoed’s 
Opinion, in which he clearly identified, from the outset, 
the relevant issue, which is in what circumstances varia-
tions in the national tax rate, adopted solely for a desig-
nated geographical area of a Member State, fall under the 
definition of State aid.

In order to better situate the AG’s Opinion and the ECJ 
decision, the background of the case should be briefly 
outlined. In 2000, the Portuguese authorities gave notice 
to the Commission of a scheme adapting the national tax 
system to the specific characteristics of the Autonomous 
Region of the Azores. The measures, approved by the 
legislative body of the Azores Region, included, in par-
ticular, a reduction in the personal income tax rate of ini-
tially 15% (later 20%), and in the corporate tax rate of 30%, 
for taxpayers in the region.

Taking into account the State aid rules, the Commis-
sion viewed the tax reductions for residents of the Azores 
as State aid. After examining the scheme, in light of the 
guidelines on national regional aid, the Commission, 
however, considered that such aid met the conditions 
for being considered as compatible with the Common 
Market under the derogations of article 87(3)(a) of the EC 
Treaty, i.e. “aid to promote the economic development of 
areas where the standard of living is abnormally low or 
where there is serious under-employment”.

Nevertheless, the Commission Decision included a caveat 
that there should be a distinction between the financial 
and non-financial sectors. In fact, in respect of financial 
sector firms, the Commission stated that such corporate 
tax reductions were “not justified by their contribution to 
regional development” and, therefore, the tax reductions 
did not qualify as permitted regional aid under article 
87(3)(a) of the EC Treaty or under any other deroga-
tion the Treaty provides for. The reasoning was that the 
existence of real regional handicaps has little relevance to 
mobile activities, such as financial services and firms that 
engage in “intra-group services” or act as “coordination 
centres”. Accordingly, Portugal was ordered to recover 
the aid made available to firms carrying on financial or 
intra-group service activities. Since Portuguese law did 
not provide for any intra-group service regimes, it was 
financial institutions benefitting from the reduced rates 
that were most impacted by the decision.

Even though the Commission Decision only impacted 
financial firms with activities in the Azores, it could be 
said that the holding on regional selectivity limited future 
plans for future divergence between the tax system of 
mainland Portugal and the tax regimes in place in the two 
autonomous regions, namely the Azores and Madeira.

For the purpose of this article, what is most relevant con-
cerning the Commission Decision is not the fact that 
the Commission found Portugal had unlawfully imple-
mented the part of the scheme that adapted the national 

tax system to the specific characteristics of the Azores (i.e. 
the individual and corporate tax rate reductions), con-
trary to article 88(3) of the EC Treaty (now article 108 of 
the TFEU (2007)), or even the fact that the Commission 
considered it met the conditions for being regarded as 
compatible with the common market under the deroga-
tions of article 87(3)(a) of the EC Treaty, with the excep-
tion of aid awarded to firms that carry on financial activi-
ties or “intra-group service” activities.

Indeed, its relevance lies in the fact that the Commission 
strongly supported the idea of regional selectivity:25

The Commission considers first that the element of selectivity in 
the concept of aid is based on a comparison between the advanta-
geous treatment granted to certain firms and the treatment that 
applies to other firms in the same reference framework. […] In 
this respect the text of the Treaty itself, which classifies measures 
intended ‘to promote the economic development’ of a particular 
region (Article 87(3)(a) and (c)) as State aid that may be consid-
ered to be compatible, indicates that benefits whose scope is lim-
ited to part of the territory of the State subject to the rules on aid 
may constitute selective benefits. […] The settled practice of the 
Commission, confirmed by the Court of Justice, on the contrary 
consists of classifying as aid tax schemes applicable in particular 
regions or territories which are favourable in comparison to the 
general scheme of a Member State.

In fact, the Commission stated that:
[…] the Portuguese authorities’ argument according to which 
benefits of limited territorial scope become general measures in 
the region concerned simply because they are established by the 
regional rather than by the central authority, and that they apply 
throughout the territory under the region’s jurisdiction, cannot 
be reconciled with the concept of aid […] A distinction based 
solely on the body that decides the measure would remove all 
effectiveness from Article 87 of the Treaty, which seeks to cover 
the measures concerned exclusively according to their effects 
on competition and Community trade. Such aid therefore can-
not be treated differently from measures which have the same 
objectives, use the same resources and have the same effects on 
trade and competition, according only to the formal criterion 
of the degree of autonomy of the infra-State authority that es-
tablishes it.26

In conclusion, the Commission pointed out that the use 
of a purely institutional criterion to differentiate “aid” 
from “general measures” would inevitably lead to dif-
ferences in treatment in the application of the State aid 
rules to Member States according to whether they have 
adopted a centralized or decentralized model of allocat-
ing tax competence. It also considered that if measures 
that are completely identical in their objectives, technique 
and effects are not subject to the same rules it would be 
contrary to equal treatment and would create serious dis-
tortions in the functioning of the common market. The 
application of the rules on aid to regional tax benefits 
should be based on objective criteria and cannot depend 
on a purely institutional factor such as the application at 
a particular time of more or less extensive tax autonomy 
in favour of an infra-state authority of more or less broad 
territorial scope. If this technique were generalized, it 
would undermine equality in the application of State aid 
rules, making them ineffective.

25. Commission Decision 2003/442/EC, at para. 26.
26. Commission Decision 2003/442/EC, at para. 27.
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Moreover, the Commission was not alone in its conclu-
sions. It relied on the conclusions in AG Saggio’s Opinion 
in the Basque Country cases to support its reasoning.

Portugal, challenged the Commission Decision on three 
grounds, the first being the relevant issue for the purposes 
of this discussion. The key argument was that the reduced 
rates were not selective but general measures, since the 
reference framework should have been the region and 
not the entire Portuguese territory. The Commission, on 
the other hand, submitted that the selectivity of a measure 
was to be determined by reference to the national frame-
work and that the degree of autonomy of the Autono-
mous Region of the Azores was, in fact, limited.

AG Geelhoed’s Opinion highlighted that since the ECJ 
had never addressed this specific question, namely the 
applicability of State aid rules to a regional autonomy, it 
was for the ECJ to set out the applicable principles and the 
parameters of application. For this purpose, the AG dis-
tinguished three different scenarios,27 which depended on 
the decentralization model adopted by a particular state:
– firstly, if a central government of a Member State 

unilaterally decides that the national tax rate should 
be reduced within a defined geographic area, such a 
measure should clearly be regarded as selective;

– secondly, if all the local or regional authorities have 
the power to set the tax rate for their geographical 
jurisdiction, whether with or without reference to 
a “national” tax rate, the measure is non-selective 
within the meaning of the State aid provisions; and

– thirdly, where a tax rate lower than the national tax 
rate is decided upon by a local authority and appli-
cable only within the territory of that local authority, 
the selective nature of the measure depends on 
whether or not the lower tax rate results from a deci-
sion taken by a local authority that is “truly” autono-
mous (i.e. institutionally, procedurally and econom-
ically autonomous) from the central government of 
the Member State. This last scenario is the relevant 
one to be addressed in the case.

By institutional autonomy, the AG was referring to infra-
state bodies with a constitutional, political and adminis-
trative status that is separate from that of the central gov-
ernment.

By procedurally autonomous, the AG was referring to the 
independence of the infra-state body in regard to the pro-
cedure for setting the tax rate and the lack of obligation on 
the part of the local authority to take the interests of the 
central state into account.

Finally, by economically autonomous, the AG was refer-
ring to whether or not the forgone tax revenue, through 
a tax reduction, is cross-subsidized or financed by the 
central government, so that the economic consequences 
of such tax reductions are not ultimately borne by the 
region itself.

The AG then concluded that when a local authority 
decides to institute a tax rate that is lower than the 

27. AG Opinion in Azores (C-88/03), at para. 48 et seq.

national rate and exercises its tax autonomy institution-
ally, procedurally and economically, such decision cannot 
be qualified as “selective” for State aid purposes.

The ECJ decision in the case28 fully followed AG Geel-
hoed’s Opinion. For the purpose of examining a measure 
adopted by an infra-state body in their exercise of powers 
that are sufficiently autonomous vis-à-vis the central 
power, the ECJ referred to the AG’s three scenarios. The 
ECJ found that the exercise of sufficiently autonomous 
powers requires constitutional autonomy (i.e. separate 
political and administrative status), procedural autonomy 
(i.e. no direct intervention by the central government) 
and financial autonomy (i.e. the cost of tax reductions 
must be borne by the autonomous region and not offset 
by aid or subsidies).29

The ECJ sets out the fundamental parameters of the new 
doctrine, i.e. that a measure conferring an advantage in 
only one part of the national territory is not selective on 
that ground alone for the purposes of article 87(1) of the 
EC Treaty. If an infra-state body enjoys a legal and factual 
status that makes it sufficiently autonomous in relation 
to the central government of a Member State, then what 
is relevant is the area in which the infra-state body re-
sponsible for the measure exercises its powers, and not 
the country as a whole, in assessing whether a measure 
adopted by such a body favours certain undertakings in 
comparison with others in a comparable legal and factual 
situation.30

It is noteworthy that the ECJ firmly rejected the Com-
mission’s interpretation of article 87 of the EC Treaty.31

In applying the principles laid down by the AG to the 
Azores scenario, the ECJ started by noting that the Azores 
islands have been designated an “autonomous region” and 
that this region has the power, in certain circumstances, 
to exercise its own fiscal competence including the right 
to adapt national fiscal provisions to regional specificities. 
Nevertheless, the ECJ also noted that the reduction in tax 
revenue resulting from the lower rates was offset by a fin-
ancing mechanism in the form of compensatory financial 
transfers from the central state. In this regard, the ECJ 
considered that the decision of the government of the 
Autonomous Region of the Azores to exercise its power 
to reduce the rates was not economically autonomous in 
view of such transfers from the central government.

The ECJ considered that the relevant legal framework for 
determining the selectivity of the reduced tax rates was 
the whole of the Portuguese territory and those tax reduc-
tions were not justified by the nature or the overall struc-
ture of the Portuguese tax system.

In conclusion, a new framework for assessing the regional 
selectivity criterion was established by AG Geelhoed in 
the Azores case. The ECJ’s decision, which endorsed 
this framework, definitively setting aside AG Saggio’s 
approach, was the first decision on this issue.

28. Azores (C-88/03). 
29. Azores (C-88/03), at para. 67.
30. Azores (C-88/03), at paras. 57 and 58.
31. Azores (C-88/03), at para. 60.

Advocate General Opinions on Tax Autonomy of European Regions: From the Basque Country Case (1999) to the Gibraltar Case (2011)



Gemma Martínez Bárbara

160
 

EUROPEAN TAXATION APRIL 2012 © IBFD

4.  Confirmation of the ECJ Doctrine in the 
Azores Case: AG Kokott and the UGT-Rioja 
Case

In 2005, the three Historical Territories of the Basque 
Country in Spain adopted, in their provincial laws 
(Normas Forales), certain corporate tax provisions, 
including, amongst others, a general tax rate of 32.5% 
and a series of tax credits. The general corporate tax rate 
in Spain was 35% and such tax credits were not available.

The new provisions were challenged in the High Court 
of the Basque Country by two Autonomous Communi-
ties, La Rioja and Castilla y Leon, and by a trade union 
(UGT). Given the High Court’s concerns regarding the 
application of the Azores case, it referred the case to the 
ECJ for a preliminary ruling. The High Court asked the 
ECJ whether or not the foral tax measures were selective 
measures conferring an advantage to certain undertak-
ings or in regard to the production of certain goods and, 
accordingly, constitute State aid that is incompatible with 
the common market on the sole ground that they do not 
apply to the whole territory of the Member State con-
cerned.32

On 8 May 2008, AG Kokott delivered her Opinion,33 
wherein she states that the regional nature of the tax rules 
is the crucial point. She considered that these cases would 
give the ECJ a new opportunity to develop, in depth, the 
line of reasoning initiated in the Azores decision.

The difference in the procedural situation between the 
Azores case and the UGT-Rioja case should be pointed 
out. The Azores decision was given in an action for annul-
ment brought by Portugal pursuant to article 230(1) of the 
EC Treaty (now, article 263 of the TFEU (2007)) against a 
Commission Decision. The Court, therefore, had to give 
the final decision on whether or not the Commission 
had proved that the contested measure constituted State 
aid. The UGT-Rioja case, on the other hand, involved 
a preliminary ruling under article 234 of the EC Treaty 
(now, article 267 of the TFEU (2007), and, therefore, even 
though the ECJ considered the specific situation in the 
main proceedings, the referring national court was still 
responsible for assessing whether or not the contested 
rules of the Historical Territories were to be classified 
as selective measures and thus as State aid. In this case, 
AG Kokott provided complete legal reasons, which were 
endorsed by the ECJ in its decision, but it falls within the 
jurisdiction of the national court to determine whether or 
not the measures at issue are selective.

32. UGT-Rioja (C-428/06 to C-434/06), at para. 32: “Must Article 87(1) EC 
be construed as meaning that, by providing for a rate of tax lower than 
the basic rate set in Spanish State legislation and for deductions from 
the amount of tax payable which do not exist in State tax legislation, 
provisions in the field of taxation adopted by the Juntas Generales del 
Territorio Histórico de Vizcaya amending Articles 29(1)(a), 37 and 39 of 
the Provincial Law on Company Tax, which take effect in the jurisdiction 
of that infra-State autonomous body, must be regarded as selective and as 
covered by the definition of State aid enshrined in Article 87(1) EC and, 
accordingly, must be notified to the Commission pursuant to Article 
88(3) EC?”

33. AG opinion in UGT-Rioja (C-428/06 to C-434/06).

AG Kokott’s Opinion and the corresponding ECJ deci-
sion34 not only confirmed every aspect of the Azores deci-
sion and the ECJ’s approach towards regional selectivity, 
it also, in some respects, clarified and reinforced some ele-
ments of the decision.

In the proceedings, the Commission tried to force the 
ECJ to reinterpret the requirements set out in the three-
part test in the Azores case for a region to be considered 
as sufficiently autonomous in light of the State aid policy 
and add a precondition for meeting the test. The argu-
ment was that, before examining the three-criteria test, it 
must be determined whether the authority “plays a funda-
mental role in the definition of the political and economic 
environment in which undertakings operate” (paragraph 
58). AG Kokott, in applying the findings in Azores to the 
measures adopted by the Historical Territories, rejected 
this argument.

The Commission argued that the Historical Territories 
actually have very limited powers to define the environ-
ment for business, since they have powers to regulate tax 
law but hardly any competence to decide on the use of 
tax revenue in regard to expenses, which falls under the 
authority of either the Autonomous Community of the 
Basque Country or the state.

After first pointing out that, according to the EC Treaty, 
even Member States no longer possess full autonomy in 
regard to economic policy, AG Kokott, examining more 
closely the relevant paragraph of the Azores case, affirmed 
that the Court is concerned about autonomy in adopting 
the specific measures and not the general freedom to act 
in regard to economic policy35 and, therefore, it is possible 
for an infra-state body to enjoy:

[…] a legal and factual status which makes it sufficiently autono-
mous in relation to the central government of a Member State, 
with the result that, by the measures it adopts, it is that body and 
not the central government which plays a fundamental role in the 
definition of the political and economic environment in which 
undertaking operates […].

According to the Advocate General, if the Commission’s 
interpretation of the Azores decision were correct, the 
Court would have had to reject autonomy in that case, 
as the regional competencies were restricted to adjust-
ing the tax rate. Instead, it examined in detail whether, in 
the exercise of that competence, the region acted auton-
omously from an institutional, procedural and financial 
point of view.

Following this reasoning, the ECJ confirmed the lack 
of a precondition to the three-criteria test. It came to a 
completely different interpretation of paragraph 58 of 
the Azores decision in concluding that the fundamental 
role is a consequence of autonomy and not a precondi-
tion for that autonomy. Further, when an infra-state body 
is institutionally, procedurally and economically suffi-
ciently autonomous, it necessarily plays a fundamental 

34. UGT-Rioja (C-428/06 to C-434/06).
35. Azores (C-88/03), at para. 58.
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role in the definition of the political and economic envi-
ronment in which the undertakings operate.36

AG Kokott answered the question referred by the High 
Court of the Basque Country as follows:

Article 87(1) EC must be construed as meaning that the tax rules 
adopted by a local authority in a Member State, which apply in 
the same way to all undertakings subject to its fiscal sovereignty 
and which are more favourable than the general tax rules of that 
Member State, do not constitute an advantage for certain un-
dertakings and the production of certain goods where the local 
authority has sufficient autonomy in the exercise of its legislative 
powers in the field of tax law. Such autonomy requires that:
–  the local authority has institutional independence,
–  the central State cannot have decisive influence in the proce-

dure leading to the adoption of the local tax rules (procedural 
organisational autonomy),

–  the local authority has sufficiently wide discretion in organiz-
ing its tax rules, which allow it to pursue independent finance 
policy aims (substantive organisational autonomy) and

–  the local authority itself bears financial responsibility for 
shortfalls in tax revenue stemming from the rules which are 
more favourable than the general tax legislation (financial 
autonomy).

Therefore, in general, she adhered to the criteria set out 
in the Azores case with the result that the reference frame-
work is the regional territory, herein the Basque Country, 
if the measures are adopted by infra-state bodies that are 
sufficiently autonomous from an institutional, proce-
dural and financial point of view. However, she brought 
up a nuance to the concept of procedural autonomy when 
she differentiated between procedural organizational 
autonomy and substantive organizational autonomy.

In reaching her conclusions, she focused on procedural 
and financial autonomy since the institutional auton-
omy of the Historical Territories and their organs was 
not questioned by the referring High Court or any of the 
parties to the proceedings before the ECJ.

Regarding the “procedural autonomy” referred to in the 
Azores decision, AG Kokott coined it as “organizational 
autonomy” and split it into procedural and substantive 
organizational autonomy:37

Procedural organisational autonomy exists where the central 
State is not able to intervene directly in the procedure leading 
to the adoption of the tax rules, for example by approving the 
rules, lodging a veto against the adoption of the rules, or assum-
ing competence for their adoption.

According to her reasoning, procedural organizational 
autonomy is not affected where the central state and the 
local authority inform and consult one another about 
legislative plans, at least where the local authority remains 
free to implement a plan regardless of whether or not 
the central government is opposed to it. She states, “sub-
stantive organisational autonomy means that the local 
legislator is able to decide freely on the structure of the 
tax rules”.38 She remarks, however, that the legislators of 
Member States do not even have full autonomy due to 
constitutional and EU law limits.

36. UGT-Rioja (C-428/06 to C-434/06), at paras. 54 and 55.
37. AG opinion in UGT-Rioja (C-428/06 to C-434/06), at para. 85.
38. AG opinion in UGT-Rioja (C-428/06 to C-434/06), at para. 89.

In evaluating procedural autonomy, the Advocate 
General introduced another guideline for assessing 
regional autonomy, i.e. the role judicial review plays.

The High Court was concerned that the tax rules are 
subject to judicial review, which review can extend all the 
way to the central state court as a court of last instance. In 
addition, some parties to the main proceedings claimed 
that judicial review of the Basque Country tax laws has 
an effect on the procedural autonomy of the Historical 
Territories. Other parties contended, however, that that 
review is not relevant to the assessment of the autonomy 
criterion.

According to the AG’s Opinion, it is common for states 
that are based on the rule of law to make their legislation 
subject to judicial review and, as long as the examination 
does not extend to the expediency of the local tax laws, 
judicial review does not constitute an additional restric-
tion on the autonomy of the local or regional authority. 
AG Kokott believed it was irrelevant, for the purpose of 
the case, that the Supreme Court, the highest central court 
in Spain, is competent to judicially review the Basque 
Country tax regulations.

After making this distinction and analysing the particu-
lar case of the Basque Country, the AG considered both 
elements of her “organizational autonomy” test, without 
prejudging the referring High Court’s final assessment.

In regard to the procedural condition, the ECJ upheld AG 
Kokott’s reasoning and conclusions, although it followed 
the concept and terminology set out in the Azores case, 
i.e. it gave no relevance to AG Kokott’s subcategories.

The ECJ assessed the relevance of judicial review prior to 
the three autonomy criteria and not as a part of the pro-
cedural criterion. However, its approach was in line with 
the AG’s Opinion:39

The purpose of reviewing the legality of acts is to enforce compli-
ance with the pre-established limits on the areas of competence 
of the different State authorities, organs or bodies, not to deter-
mine those limits. As the Spanish Government stated at the hear-
ing, the existence of judicial review is inherent in the existence 
of the rule of law. […] However, the review decision is limited to 
interpreting the law establishing the limits of the areas of com-
petence of such a body and cannot generally call into question 
the exercise of those powers within those limits. It follows that it 
is the applicable laws as interpreted by the national courts which 
determine the limits of the areas of competence of an infra-State 
body and which must be taken into account for the purpose of 
verifying whether that body has sufficient autonomy. Conse-
quently, it cannot validly be found that an infra-State body lacks 
autonomy solely on the ground that the acts which it adopts are 
subject to judicial review.

According to the author, AG Kokott’s greatest contribu-
tion to regional autonomy concerns her assessment of the 
fiscal autonomy of the Basque Country.40 She formulated 
this criterion following the Azores doctrine,41 however, 
she pointed out that, in cases where financial relations 
with the state are complex, as in the case of the Basque 

39. UGT-Rioja (C-428/06 to C-434/06), at paras. 73 to 83.
40. AG Opinion in UGT-Rioja, para. 106 et seq.
41. Azores (C-88/03), at para. 67.
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Country, the application of the criterion raises consider-
able practical difficulties. Therefore, there is a need for a 
comprehensive assessment of financial relations between 
the central state and its subdivisions. In her opinion, the 
mere existence of a financial transfer from the central 
state to the local or regional authority does not prevent 
per se the financial autonomy criterion from being met 
by the infra-state body, since such a financial transfer can 
take place for a variety of reasons that have no connec-
tion with the local or regional tax rules. According to this 
reasoning, the element of cause-and-effect in the assess-
ment of the financial autonomy criterion was introduced. 
In order to establish such a connection between financial 
transfers and the local tax legislation she considered that 
two requirements must be satisfied. First, the level of local 
tax revenue must be included as a parameter in deter-
mining any financial transfer. Secondly, a reduction in 
tax revenue must also lead to a corresponding compen-
satory adjustment in the transfer of funds between the 
state levels.

As the quota42 (cupo) is the main instrument in financial 
relations between the central state and the Autonomous 
Community of the Basque Country, to which the national 
High Court and the parties in the proceedings before the 
ECJ referred, AG Kokott remarked that: 

On the whole, the explanations given by the parties in their writ-
ten statements and in response to a question asked by the Court 
at the hearing give the impression that the definition of the quota 
represents something of a political compromise and is not a di-
rect consequence of the change to certain economic parameters, 
including the level of the tax revenue. […] In any case, the Span-
ish Government takes the view that changes to the tax revenue 
of the Historical Territories do not influence the amount of the 
quota. If the referring court were to come to the same conclu-
sion and no other compensatory mechanisms were to intervene, 
there would be sufficient financial autonomy on the part of the 
Historical Territories.43

With regard to the third condition, the ECJ stated, in 
particular, that it relates to both “economic and financial 
autonomy”:”[…] Those three conditions are commonly 
considered to be the criteria of institutional, procedural, 
and economic and financial autonomy”.44

The ECJ’s evaluation of the economic and financial 
autonomy criterion in the Basque Country  case also fol-
lowed AG Kokott’s legal construction, focusing on the 
quota.45 Concerning the attribution rate, which is essen-
tial in calculating the quota, it concluded that, although 
the rate is determined on the basis of economic data, it 
is set during the course of political negotiations between 
the Spanish state and the Autonomous Community of 
the Basque Country. Therefore, “a decision to reduce the 
tax rate thus does not necessarily have an impact on the 
level of that rate”.

Concerning the undervaluation of the attribution rate 
and the minor contribution to the state budget by the 

42. This is the amount the Basque Country must pay to the state in order 
to finance competencies that have not effectively been delegated to or 
assumed by it.

43. AG Opinion in UGT-Rioja, paras. 115 and 116.
44. UGT-Rioja (C-428/06 to C-434/06), at para. 51.
45. UGT-Rioja (C-428/06 to C-434/06), at para. 123 et seq.

Basque Country alleged by the Commission and by some 
of the parties to the main proceedings, the ECJ reiterated 
that its jurisdiction in regard to the preliminary ruling 
was restricted to the interpretation of article 87(1) of the 
EC Treaty. It had no role in deciding, in the main pro-
ceedings, whether or not the attribution rate calculated 
on the quota was correctly calculated from an economic 
perspective, or whether it was undervalued. It added that 
such alleged undervaluation was only one indicator of 
the lack of economic autonomy of the Historical Terri-
tories. According to the ECJ, “[t]here must be compensa-
tion, namely, a causal relationship between a tax measure 
adopted by the foral authorities and the amounts assumed 
by the Spanish State”46 and the national High Court has 
the jurisdiction to examine and determine whether or not, 
“the setting of the attribution rate and, more generally, the 
calculation of the quota may have the effect of causing the 
Spanish State to compensate the consequences of a tax 
measure adopted by the foral authorities”.47

In concluding its analysis of economic and financial 
autonomy it tackled the issue of certain financial trans-
fers between the Basque Country and the Spanish state. 
In keeping with the AG’s Opinion and contrary to what 
the Commission claimed, it reiterated that in order for the 
economic and financial autonomy criterion not to be met, 
the cause-and-effect element must be satisfied in regard 
to the financial transfer:48

[…] the mere fact that it appears from a general examination of 
the financial relations between the central State and its infra-
State bodies that there are financial transfers between the former 
and the latter, cannot, in itself, suffice to demonstrate that those 
bodies do not assume the financial consequences of the tax mea-
sures which they adopt and, accordingly, that they do not enjoy 
financial autonomy, since such transfers may take place for rea-
sons unconnected with the tax measures.

5.  An Opportunity for ECJ Doctrine on Tax 
Autonomy of European Regions To Be 
Consolidated: AG Jääskinen and the Gibraltar 
Case

The Court of First Instance’s decision in the Gibraltar 
case (Joined Cases T-211/04 and T-215/04)49 overturned 
Commission Decision 2005/261/EC of 30 March 2004,50 
which prohibited Gibraltar from enacting new tax legis-
lation that would provide for an attractive offshore loca-
tion for mobile business activities. Indeed, the Azores 
and Basque Country decisions, as well as AG Kokott’s 
approach to territorial selectivity were taken into account 
by the CFI in analysing the appeals, even though there is 
no specific reference in the decision to the latter (only 
the Azores case is referred to). A closer look at the dates 
would lead us to presume the CFI was actually waiting 

46. UGT-Rioja (C-428/06 to C-434/06), at para. 129.
47. UGT-Rioja (C-428/06 to C-434/06), at para. 131.
48. UGT-Rioja (C-428/06 to C-434/06), at para. 135.
49. UK: ECJ, 18 Dec. 2008, Joined Cases T-211/04 and T-215/04, Government 

of Gibraltar and United Kingdom v. Commission.
50. European Commission Decision 2005/261/EC of 30 March 2004 on 

the aid scheme which the United Kingdom is planning to implement as 
regards the Government of Gibraltar Corporation Tax Reform, OJ L85 
(2005).



163© IBFD EUROPEAN TAXATION APRIL 2012

for the ECJ to deliver its decision in the UGT-Rioja case51 
in order to verify whether the Azores doctrine would be 
confirmed or whether a new approach to regional selec-
tivity would be developed by the ECJ, which could have 
included variations on the precondition element, which 
the Commission argued should be applied prior to the 
three-part test (see section 4.).

According to Gibraltar’s planned reform, which the 
United Kingdom notified the Commission of on its 
behalf, companies domiciled in Gibraltar would have 
been subject to a yearly payroll tax (per employee) and 
to a business property occupation tax. As such, every 
employer in Gibraltar would have been required to pay 
payroll tax for each of its full-time and part-time em-
ployees employed in Gibraltar plus a business property 
occupation tax at a rate equivalent to a percentage of their 
liability for general property tax in Gibraltar. One inter-
esting and controversial point of the reform was that the 
liability for payroll tax, together with business property 
occupation tax, would have been capped at 15% of profits. 
The project included other features, such as a registration 
fee applicable to all Gibraltar companies and an addi-
tional top-up or surtax on profits generated from certain 
designated activities.

The Gibraltar case, similar to the Azores and UGT-
Rioja cases, raised the issue of the conditions needed for 
regional tax powers to be in line with the State aid policy 
of the European Union. However, in this case, an addi-
tional issue was raised, i.e. the existence of the material 
selectivity element of State aid in Gibraltar’s proposed 
corporate tax regime.

In scrutinizing the reform plans, the Commission con-
sidered that a number of its features would likely confer 
an advantage on Gibraltar companies. The first ground of 
dispute was regional selectivity, i.e. the concern that the 
proposed system would grant an advantage to Gibraltar 
companies compared with UK companies. The proposal 
was to set the basic corporate tax rate in Gibraltar at 15%, 
rather than the United Kingdom’s 30% statutory corpo-
rate tax rate.

The Commission’s view is that the difference in rates 
amounts to a selective advantage for companies active 
in Gibraltar. According to the Commission, a distinc-
tion based solely on the body that decides the measure 
would eliminate the effectiveness of article 87 of the EC 
Treaty (now, article 107 of the TFEU), which is intended 
to cover such measures due to their effect on competi-
tion and Community trade. The Commission, in making 
its point on regional selectivity, even referred to the con-
troversial position outlined in AG Saggio’s Opinion in 
the Basque Country cases (see section 2.). Following his 
reasoning, the Commission stated that measures adopted 
by regional authorities, with exclusive competence under 
national law, are merely a matter of form, which is not 
sufficient to justify the preferential treatment reserved to 

51. The decision in UGT-Rioja (C-428/06 to C-434/06) was issued on 11 
Sept. 2008 and the Court of First Instance ruling in Gibraltar (T-211/04 
and T-215/04) was issued on 18 Dec. 2008, a year and a half after the 
hearing.

companies that fall under the provincial laws. If this were 
not the case, the State could easily avoid the application, 
in part of its own territory, of provisions of EU law on 
State aid simply by making changes to the internal allo-
cation of competence over certain matters, thus raising 
the “general” nature, for that territory, of the measure in 
question.52

Even if they were to apply automatically and equally to all eco-
nomic operators liable for tax in Gibraltar, without introducing 
any difference in treatment in favour of one or more sectors of 
activity, which is not the case here, the abovementioned tax re-
ductions “are intended exclusively for companies situated in a 
particular region of the Member State in question and consti-
tute for them an advantage which companies intending to carry 
out similar economic operations in other areas in the same State 
cannot enjoy”.53 In this case the abovementioned tax reductions 
do in fact favour firms taxed in Gibraltar, in comparison with all 
firms active in the United Kingdom.54

In addition, the Commission pointed out that the use of 
a purely institutional criterion to differentiate aid from 
general measures would inevitably lead to differences 
in treatment in the application of the State aid rules to 
Member States, according to whether they had adopted a 
centralized or decentralized model of allocating tax com-
petence.

The governments of Gibraltar and the United Kingdom 
brought actions for annulment against the Commission 
Decision and, as a result, the CFI overturned the Deci-
sion, delivering detailed reasons wherein they concluded 
that the reference framework corresponded exclusively 
to the geographical limits of the territory of Gibraltar, 
meaning that no comparison can be made between the 
tax regime applicable to companies established in Gibral-
tar and that applicable to companies established in the 
United Kingdom for the purpose of establishing a selec-
tive advantage favouring the former.55

As mentioned in section 2., the ECJ decision in UGT-
Rioja had a clear impact on the reasons in Gibraltar, in 
particular, the rejection of the fourth condition or pre-
condition prior to the three-criteria Azores test analysed 
in section 4. The Court found there was no support for 
that argument in the decision in Azores or in the AG’s 
Opinion in that case.

In overturning the Commission’s Decision, the Court 
found that the main question was whether or not Gibral-
tar fulfilled the three-criteria Azores test, followed by AG 
Kokott and the ECJ in the UGT-Rioja case, for determin-
ing whether or not the autonomy of an infra-state body 
is sufficient to consider that tax measures adopted by it 
stem from a jurisdiction that is independent from that of 
the Member State.

Prior to addressing this issue the Court stated that EU law 
relating to State aid granted by Member States does apply 
to Gibraltar and, therefore, State aid “favouring certain 

52. Commission Decision 2005/261/EC, at para. 105.
53. AG Opinion in the Basque Country cases (C-400/97, C-401/97 and 

C-402/97).
54. Commission Decision 2005/261/EC, at para. 102.
55. Gibraltar (T-211/04 and T-215/04), at para. 115.
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undertakings or the production of certain goods”, i.e. aid 
that is selective, is prohibited.

The Court then examined whether, in accordance with 
the three-criteria test, it is the United Kingdom or Gibral-
tar that constitutes the appropriate reference point for 
assessing whether the tax reform at issue is regionally 
selective.

As regards the institutional autonomy laid down in the 
Azores decision, the Court found that the competent 
Gibraltar authorities that had devised the tax reform have, 
from a constitutional point of view, a political and admin-
istrative status that is separate from that of the UK central 
government.56

As far as procedural autonomy is concerned, the Court 
noted that this condition is met if the tax reform is devised 
without the UK central government being able to inter-
vene directly as regards its content. It found, in this regard, 
that the United Kingdom’s residual power to legislate for 
Gibraltar and the various powers granted to the Governor 
of Gibraltar must be interpreted as enabling the United 
Kingdom to assume its responsibilities towards the popu-
lation of Gibraltar and to meet its obligations under inter-
national law, and not as granting it an ability to intervene 
directly as regards the content of a tax measure adopted 
by the Gibraltar authorities, in particular since those 
residual powers have never been exercised in matters of 
taxation.57

The third condition, i.e. the comprehensive assessment of 
financial relations between the state and its subdivisions 
or dependent territories and the cause-and-effect element 
that must be examined in assessing the financial auton-
omy criterion, which was proposed by AG Kokott and 
followed by the ECJ in UGT-Rioja, was clearly applied 
by the CFI.58

According to the Commission, in determining whether or 
not this condition has been met, all sources of financing 
from the central government must be considered, given 
that money is fungible and that a payment that relieves 
one head of public expenditure by Gibraltar allows it to 
apply more money elsewhere or to levy lower taxes. In 
light of its interpretation, the Commission disputed that 
the third condition was met in the present scenario. It 
alleged that financial assistance was being granted by the 
United Kingdom to Gibraltar, including the financing of 
the Gibraltar Social Insurance Fund in order for Gibral-
tar to be able to pay certain pensions, the development aid 
granted by the United Kingdom to Gibraltar on various 
occasions, as well as the subsidization of the operation of 
Gibraltar’s airport by the United Kingdom’s Ministry of 
Defence.

However, the CFI did not uphold the Commission’s rea-
soning on the basis of the cause-and-effect interpretation. 
It pointed out that the ECJ used the verb “offset” in para-
graph 67 of Azores, which implies, as stated in UGT-Rioja, 

56. Gibraltar (T-211/04 and T-215/04), at para. 87.
57. Gibraltar (T-211/04 and T-215/04), at paras. 90 to 100.
58. Gibraltar (T-211/04 and T-215/04), at paras. 106 to 113.

that a causal link must exist between the tax measure at 
issue adopted by the infra-state body and the financial 
support from other regions or the central government of 
the Member State concerned. According to the CFI:

The interpretation proposed by the Commission would make 
the third condition set out in the judgment on the tax regime in 
the Azores a dead letter, since it would be very difficult to con-
ceive of an infra-State body which does not receive any financial 
support, in whatever form, from central government.

In the absence of evidence to the contrary adduced by 
the Commission, the Court determined that none of the 
financial transfers referred to served to offset any finan-
cial consequences that the tax reform would entail for 
Gibraltar and consequently that the third part of the test 
had been satisfied.

Since the three-criteria Azores test had been met, the 
Court concluded that the reference point for assess-
ing whether or not the tax reform at issue was region-
ally selective corresponded exclusively to Gibraltar and, 
accordingly, no comparison could be made between the 
tax system applicable to companies established in Gibral-
tar and that applicable to companies established in the 
United Kingdom for the purpose of establishing a selec-
tive advantage favouring the former.

As pointed out in paragraph 3 of this section, the mate-
rial selectivity element of State aid, which is beyond the 
scope of this article, was also challenged in this case. The 
Court held that the Commission had not established the 
existence of selective advantages stemming from the three 
aspects of the tax reform that were at issue and, as a result, 
overturned the Commission Decision in its entirety.

The Commission and Spain appealed the decision. The 
Commission appealed solely on the issue of material 
selectivity, whereas Spain appealed on the basis of both 
regional and material selectivity. This gave the ECJ an 
opportunity to review the Azores doctrine and the crite-
ria that should be examined in deciding the issue of tax 
autonomy and European regions.

On 7 April 2011, AG Jääskinen delivered his Opinion in 
the case.59 As regards regional selectivity, he applied the 
existing case law, that is, the Azores doctrine, as referred 
to in UGT-Rioja, and proposed that the ECJ dismiss the 
appeal.

He first tackled the issue of the reference framework. The 
CFI had first looked at whether or not it was appropri-
ate to consider, as the Commission had, that the United 
Kingdom and Gibraltar formed a unit, or whether Gibral-
tar was the appropriate point of reference.

Referring to the Azores decision, he recalled that the fun-
damental question was whether the tax reductions at issue 
could be regarded as measures of general application in 
the Azores or whether they were selective measures that 
conferred an advantage solely on operators established in 
the Azores as compared with those operating in Portugal. 

59. AG Opinion in the Gibraltar cases (C-106/09 P and C-107/09 P).
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He then summed up the main features of the Azores case 
as follows:60

As proposed by Advocate General Geelhoed, the region must be 
autonomous in an institutional, procedural and economic sense 
in order for it to be possible to consider that the measure is not 
of a selective nature. Indeed, in the Azores judgment, the Court 
took the view that in order for a decision to be capable of being 
regarded as having been adopted in the exercise of sufficiently 
autonomous powers, it must have been taken by a regional or 
local authority which has, from a constitutional point of view, a 
political and administrative status separate from that of the cen-
tral government. Next, it must have been adopted without the 
central government being able to intervene directly as regards its 
content. Finally, the financial consequences of a reduction of the 
national tax rate for undertakings in the region must not be off-
set by aid or subsidies from other regions or central government. 
The Court reiterated those principles, with certain clarifications, 
in the UGT-Rioja case.

In his view, the importance of the Azores decision lies in 
the fact that, even though it did not concern a federal state 
(where fiscal powers are symmetrically distributed), the 
Court did not hold that the reference framework neces-
sarily has to correspond to the totality of the territory of a 
Member State. By contrast, the Court conceded that the 
reference point for tax rules of a regional authority could 
correspond to its own territory where that entity was suf-
ficiently autonomous from the central government of the 
Member State concerned. Consequently, AG Jääskinen 
agreed with the CFI decision and rejected the possibility 
that the reference framework was the United Kingdom 
instead of Gibraltar.

In analysing regional selectivity, Spain contended that the 
CFI had erred in regard to the issues of non-discrimina-
tion and the existence of a fourth condition in the Azores 
decision.

Concerning the first issue, Spain contended that the CFI 
infringed the principle of non-discrimination by applying 
the Azores decision to the Gibraltar case, which involves 
an entirely different situation. They argued that the Court 
should not have applied the criteria laid down in the 
Azores decision, which are intended to apply to a region 
of a Member State, to Gibraltar, which has the status of a 
colony. Second, the Azores case related only to a reduction 
of the corporate tax rate, not the introduction of a com-
plete corporate tax system.

According to the AG Opinion, in regard to territories 
and regions with special links to certain Member States 
a two-stage reasoning should be applied. First, it is nec-
essary to examine whether the EC Treaty applies to such 
a territory. If so, and regardless of whether an infra-state 
body, an autonomous territory or a territory outside the 
territory of a Member State is at issue, the second stage 
consists in identifying the appropriate reference frame-
work in light of the Azores decision. He found that the 
CFI, after establishing the status of Gibraltar under the 
EC Treaty, rightfully applied the criteria laid down by the 

60. AG Opinion in the Gibraltar cases (C-106/09 P and C-107/09 P), at 
para. 57.

ECJ in Azores and, therefore, did not breach the non-dis-
crimination principle.61

In addition, he held that it would be inconsistent with the 
purpose of the EC Treaty to require the United Kingdom 
to apply its own tax system to the territory of Gibraltar. In 
contrast, since the EC Treaty and the Treaty on European 
Union do not contain any derogations concerning the ap-
plication of the State aid rules in the territory in question, 
it is logical that the conditions concerning regional selec-
tivity should be appraised in accordance with the same 
principles as those applicable to other infra-state bodies 
having their own taxation powers.

Moreover, the fact that the ECJ has never had to con-
sider a case involving a territory, the relations of which 
a Member State is responsible for, is not sufficient to 
exclude the applicability of the Azores decision in rela-
tion to Gibraltar.

He concluded that the CFI was entitled to apply that case 
law to Gibraltar and that that approach did not amount 
to an infringement of any of the criteria inherent in the 
concept of State aid for the purposes of article 87(1) of 
the EC Treaty.

The AG then turned to Spain’s argument that the CFI had 
misinterpreted the Azores decision by failing to apply a 
fourth condition (i.e. a precondition to the three-criteria 
Azores test). The AG pointed out that in the UGT-Rioja 
case, the ECJ rejected the existence of a fourth condition:

[…] the only conditions which must be satisfied in order for the 
territory falling within the competence of an infra-State body to 
be the relevant framework in order to assess whether a decision 
adopted by that body is selective in nature are the conditions of 
institutional autonomy, procedural autonomy and economic 
and financial autonomy as set out in paragraph 67 of Portugal 
v Commission.

Consequently, he concluded that the ECJ had never 
endorsed a fourth condition.

The AG’s approach to regional selectivity is exactly in line 
with the Azores and UGT-Rioja decisions. His finding 
that the Gibraltar regime is not territorially selective and 
his proposal to the Court of Justice to dismiss the appeals 
gave it a new opportunity to endorse the settled case law, 
reinforcing the position of regions with tax competence 
within the European Union.

Six months after the Opinion was delivered, the ECJ gave 
its decision. 62 It ruled that the CFI erred in law in finding 
that the proposed tax reform did not confer selective 
advantages on offshore companies and upheld the Com-
mission’s Decision not to authorize the United Kingdom 
to implement the Gibraltar corporate tax reform pro-
posed in 2002.

As mentioned, two separate issues regarding the regula-
tion and interpretation of State aid in the EC Treaty were 
before the Court of Justice.

61. AG Opinion in the Gibraltar cases (C-106/09 P and C-107/09 P), at paras. 
77 to 90.

62. Gibraltar cases (C-106/09 P and C-107/09 P).
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The first of these issues focused on the material selectivity 
element. In this respect, the Court concluded that:

[…] the fact that offshore companies are not taxed is not a ran-
dom consequence of the regime at issue, but the inevitable con-
sequence of the fact that the bases of assessment are specifically 
designed so that offshore companies, which by their nature have 
no employees and do not occupy business premises, have no tax 
base under the bases of assessment adopted in the proposed tax 
reform.63

Thus, the fact that offshore companies can avoid taxation 
precisely because of their characteristic features leads to 
the conclusion that they enjoy selective advantages.

As it is beyond the scope of this article, this aspect of the 
AG Opinion is not discussed. However, it should be men-
tioned at least that his Opinion, which is non-binding, 
was not upheld by the Court.

Briefly his thesis on material selectivity was based on two 
pillars. First, AG Jääskinen considered that the State aid 
rules should not divert from their objective so as to be 
used to combat the phenomenon of harmful tax com-
petition between Member States, which falls within the 
field of direct tax policy. In this connection, he noted 
that the provisions of EU law that relate to State aid only 
seek to remedy distortions of competition deriving from 
the desire of a Member State to grant, in derogation from 
its general policy guidelines, a particular advantage to 
certain undertakings or goods. On the contrary, where 
a tax measure is of a general character, it constitutes an 
adjustment to general fiscal policy and not State aid.

Second, he considered that the CFI was correct in reject-
ing the Commission’s novel64 approach under which any 
“inherently discriminatory” tax system must be classified 
as State aid. According to his views, in its Decision on the 
Gibraltar tax reform, the Commission failed to identify 
a common or “normal” tax regime in relation to which 
certain elements of Gibraltar’s tax system constituted der-
ogations, and were, therefore, selective. In contrast, the 
Commission found, in its Decision, that Gibraltar’s tax 
system, based on its structure, conferred an advantage on 
a category of undertakings due to the inclusion of specific 

63. Gibraltar cases (C-106/09 P and C-107/09 P), at para. 106.
64. The Commission did not follow the derogation-based approach 

advocated in its Notice on the application of the State aid rules to 
measures relating to direct business taxation, OJ C 384 (1998), p. 3.

criteria under the allegedly “normal” taxation system. It, 
accordingly, concluded that Gibraltar’s tax system, as a 
whole, was “inherently discriminatory”, which was equi-
valent, in its view, to the existence of a selective advantage 
and, therefore, to the existence of State aid.

The second issue that was before the ECJ was “regional 
selectivity”. In its decision, the Court decided that it 
was not relevant or necessary to even consider this issue 
because the case before it could be decided on the basis 
of the material selectivity issue alone.65 Thus, the attempt, 
made only by Spain, since the Commission did not appeal 
on this ground, to use this appeal to have the ECJ rule 
that Gibraltar does not have the right to have its own tax 
system and rates on the basis of regional selectivity, failed.

6.  Conclusions

In 2005, AG Geelhoed introduced a new line of 
reasoning, which allowed for the recognition, 
subject to certain requirements, of the compatibility 
of regional tax powers with the State aid provisions 
in the TFEU.

Since then, European regions that are “truly” 
autonomous are protected by a safe harbour in 
regard to the territorial selectivity element of the 
State aid provisions. 

Following the ECJ decision in the Gibraltar case, 
which focused on material selectivity and did not 
consider the territoriality issue, case law regarding 
regional selectivity remains as it stood; namely, the 
principles settled in the Azores and UGT-Rioja cases 
continue to apply, which upheld AG Geelhoed’s 
and AG Kokott’s Opinions, respectively, and which 
were endorsed by the CFI and AG Jääskinen in the 
Gibraltar case. Consequently, the initial approach 
put forward by AG Saggio in 1999, followed later by 
the Commission in the abovementioned cases, is no 
longer under consideration.

65. Gibraltar cases (C-106/09 P and C-107/09 P), at paras. 110 and 183 to 188.

[continued from page 154]

Luxembourg
Oliver R. Hoor:
Classification of Foreign Entities for 
Luxembourg Tax Purposes:  
Methodology and Tax Consequences 135

Portugal
Sérgio Vasques:
The Madeira Free Trade Zone:  
Compliance and Control Issues 149

Spain
Florentino Carreño:
Understanding How Trusts Are Analysed 
in Spain: A Comment from a Spanish 
Legislative Perspective  103

Sweden/European Union
Cécile Brokelind:
Risk Capital Incentives, a Risky Business? 11

Switzerland
Kathrin Egli Arginelli, LLM:
Judicial System and Legal Remedies in 
Switzerland 29

United Kingdom
Paul Smith:
The Long Road to Corporate Tax  
Reform 176

[continued on page 186]

Cumulative Index


